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T
History of the EU

The EU and the

¢ The UK as an EU Member State since 1973

® Schengen (free movement of persons without internal

* It began as an idea of peace border controls)

- - 22 EU Member States and Switzerland, Norway, Iceland, Lichtenstein
¢ EU single market

- EU Schengen Borders Code - Regulation 562/2006 for EU Member States

* From an economic to a political union °4 Fundamental (Economic) Freedoms: - International Schengen Agreement 1985 (e.g. Switzerland)
- Exception for the UK, e.g. cooperation in criminal matters (Council Decision
1. Free movement of persons 2000/365/EC)

2. Free movement of services

. : ® Euro (9 Member States)
* Monetary union 3. Free movement of capital

4. Free movement of goods ® Other (eg. ..
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fres . = Legal
2xit = Legal fram ==
B 5 drawal of a Member State from the EU
Article 50 TEU: Http://english.astroawani.com
Withdrawal of a Member State from the EU Britain to leave the EU: what happens next? 27.March
The afficial British divorce from Europe would Take at lease two years 2017
- MS (e.g. the UK) shall notify the European Council (heads of state/government) o e
Lt baoir - B The European )
- Negotiations between the EU - MS éAmcIe 218/3 TFEU): concluded by B iy 1o laave : Pileaiiiing  Counct
the Council (ministerial level), @ qualified majority (article 238/3b), the consent 116 | i the Eurapean Union L £m ol £y s tggenecd
of the European Parliament — 'm
- Outcome: parties conclude an agreement (withdrawal, ﬁ"‘ ’* i bt
future relationship) | izin 2]
apprave years
- 2years (unless unanimous decision to extend this period) ‘/ -
SEm . by qualified
- Rejoin the EU? — new procedure — Article 49 TEU =, Sem fore moovty
troaties Atomatic o
- - ceasetobe . —r Hno *
- only the Court of Justice of the EU (CJEU) can interpret the aplcatie = it witdrsd
meaning and application of Article 50 TEU e . . | e rremn
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¢ the EU/Swiss deal (the system of bilateral/sectoral agreements):
limited access to the internal market; no full access to EU services,
including financial markets (crucial for the UK)

¢ EEA (European Economic Area) - “the Norway option”: seems
to be the best option

¢ the EU/Turkey arrangement: unsuitable, it is a custom union (the
UK would not be able to negotiate its own trade deals with third
countries)

® “the WTO alternative”: leaving the single market; the UK would
negotiate deals with individual countries (“Hong Kong model”)

¢ Other (Canada)
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°EEA:

28 MS +
Norway,
Iceland,
Lichtenstein

*EFTA

Norway, '~
Iceland, '

Lichtenstein EFTA
Swiss _A““‘“‘ELE'_
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SOFT N AR o E = 3
BREXIT the Norway option = e N [
Advantages NORWAY

- Norway has full access to the single market, it adopts EU laws in
this field as they are made;

the UK would remain to be part of the EEA (Norway, Iceland
and Liechtenstein);

the UK would be part of the internal market — “four - 4 (economic)
freedoms”

- the UK would not be bound by the EU’s fisheries, agriculture,
VAT policy; the EEA also does not cover foreign policy or
criminal law

- Disadvantages:

the UK would no longer have a voting right on EU laws! In
practice, this means that the UK is becoming a ‘rule taker rather
than rule maker’

Others: no single market, ...
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FOREIGH
RELATIONS

DIRECTIVE 2011/83/EU OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL

of 25 October 2011
o eansumer Hights, amending Councll Diveetlve 931YEEC and Directive 199M44/EC

af the Eurapenn Parlisment nnd of the Council and repealing Council Directive
$5/STTEEC wnd Directive Y7TIEC of the Eurapean Parlisment wnd of the Council

Text with EEA relevance)
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BREXIT

SOFT HARD

UK STRIKES A DEAL UK ESTABLISHES A RELATIOSHIP
UK negotiates a deal similar to | UK and EU estabiish a relationship
Norwey's on WTO agresment terms
ACCESS TO SINGLE MARKET WO ACCESS TO SINGLE MARKET
UK retains free trade access with UK loses single market
EU member states BOCESS iﬂ.‘!ly"
=1
FREE MOVEMENT OF LABOUR CONTROLLED IMMIGRATION
EU nationals can work & live in UK UK sets its on policy for EU
- nio wek permit needed migrants
[EU BUDGET EU BUDGET FREE
UK contributes to EU budget UK doesnt contribute 1o EU budget
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Development in 2017 in the EU and UK

- UK notification on 29 March 2017

- EU: guidelines for Brexit negotiations (29 April 2017)

= European Council
- Council of the European Union
European Council (Art. 50) guidelines for Brexit negotiations

20/04r2017 | 13:50
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he EU, the UK, other countries

¢ if the UK left the EU: Australia, Canada, the
USA.... would have to negotiate a separate
deal with the UK

(in various areas: trade, consumers, data protection,
protection of intellectual property)

g

A W
heallon 2 £

rrel

Prof. Trstenjak,2017; Copyright! Repr

15.05.2017

—

III. Brexit and the International Private Law Context

- Recognition and Enforcement of
Foreign Judgments

- Jurisdiction @ﬂ‘ﬁ@

1l

- Applicable law
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 Judgments

- after-Brexit

Judgments =

- before Brexit - since Brussels Regulations are directly

= the Brussels Regulations applicable, they have not been transposed into UK
Brussel | (44/2000) and Brussel | recast law - thus after Brexit, this provisions will no
1215/2012 (applies since 10 January 2015) Ionger apply in the UK

* Options:

= the Lugano Convention 2007 for enforcement of

judgments between the EU and three of the four EFTA
members (ie. Iceland, Norway and Switzerland except
Liechtenstein)

- the UK could negotiate (new) agreements/treaties with
other EU Member States for mutual recognition and
enforcement of judgments

- or ex bilateral agreements could apply? (e.g. Austria 1962,

hitps://mbmcommercial.co.uk/ho s )
w-to-register-and-enforce-an-eu-
judgement-in-scotland. html
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Jurisdiction

i S,
we have =
“general”

Jurisdiction.
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Jurisdiction
legal framework now — before Brexit

- the Brussels Regulations
Brussel | (44/2000)

https://en.wikipedia.org/wiki/Brussels_R
and i

egime

Brussel | recast 1215/2012 (applies since 10 January 2015)
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Jurisdiction — before Brexit

Before Brexit (now)

- if the defendant is domiciled in the EU, EU
regulations and conventions determine which court
has jurisdiction (e.g. the Brussels |, Brussels |
Recast)

1. Subect i s Regs
Staze shall, wha
Thar Member Soas

aniztion, persons domiciled in 3 Mensher
er their ratiomality, be mued in the couns of
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* Since Brussels Regulations are directly applicable,
they have not been transposed into UK law - thus, after Brexit,
this provisions will no longer apply in the UK

* unclear what will happen after Brexit:

- prevailing view that without a specially negotiated
agreement, the UK will not be able to fall back on the
original Brussels Convention of 1968 and/or the
Lugano Convention of 1988

- Other (e.g. the UK could negotiate new agreements/treaties with
other EU MS or the UK could ratify the 2005 Hague Convention on

Choice of Court Agreements (currently applies between the EU and Mexico
and Singapore)
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Applicable law

Legal framework now — before Brexit
Regulations Rome | & Il

—80 .

Conflict of laws
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T s S e
pplicable law — now : before Brexit

- in contractual disputes: the Rome | Regulation
(for contracts entered into on or after 17.12.2009)
or the Rome Convention apply to all EU member
states

- in non-contractual obligations: the Rome I
Regulation applies
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« since Regulations Rom |, Rom Il are directly applicable,
they have not been transposed into UK law - thus, after
Brexit, this provisions will no longer apply in the UK

the UK could simply incorporate the Rome Regulations
into UK law

Conflicts of law rules (in 27 member states ) will gain in
importance

other
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V. Brexitai

- Hard or soft Brexit?

Your

passenger

rights at hand
||

DIRECTIVE 2011/83/EU OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL

of 25 October 2011

on rights, Council Directive 93/13EEC and Directive 1999/44/EC
of the European Parliament and of the Council and repealing Council Directive
BS/STTEEC and Directive 97/T/EC of the European Parliament and of the Council

(Text with EEA relevance)
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~ Brexit and Co
online contracts

¢ EU: The Consumer Rights Directive 2011/83

* UK: The Consumer Contracts (Information,
Cancellation and Additional Charges) Regulations 2013

Right of withdrawal for
consumers and model
withdrawal form
In English
Ewopesn Union

RIGHT OF WITH DRAWAL'
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Uncertain Future for UK (Consumer) Law?

- soft or hard Brexit?

- The Great Repeal Bill?

- The Government's White Paper — consumer interests not
among priorities

- . ol
- Converting current EU consumer law 1n&\
The Parliamentary Under-Secretary of State, Department for Business, Energy and Ind®Strial Strategy (Lord
Prior of Brampton) (Con)
MyLorcs, we are werking with a range of stakeholders to urderstand the impact that withdrawal from the EU will have on
consumers. We wil work to ensure the best possible outcome for UK consumers. Wherever practcal, the great rapza Bl will
» Convert current EU law into domestic aw to give consumers as much certainty as possible.
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V.Brexit and company law
Freedom of Establishment
CENTROS, C-212/97

* Establishment of a company in another MS and
establishment of a branch in the first MS

DANSKA
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Freedom of Establishment
CENTROS, C-212/97 - ISSUES

Freedom of establishment (Art. 49 TFEU)
Establishment of a company in another MS

Establishment of a branch of a company
Circumvention of national law

m =

IN a

DM UNTED SO0

Refusal to register

PRELIMINARY REFERENCE - a Danish court
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Brexit and company law
Freedom of Establishment
CENTROS, C-212/97

Danish citizen - PRIVATE LIMITED COMPANY in the T]K -
(100 pounds) — Centros Ltd. CIIRAMEMA. st [T

B s =
§ 00w w0 8

A BRANCH IN DENMARK =

DENMARK REFUSES TO REGISTER THE BRANCH

CJEU judgement: Infringement of primary law on
the freedom of establishment (today Articles 49 and 54 TFEU)
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Company law, Centros and problems
after Brexit

- After Brexit: companies established in the UK
will no longer be in the EU — NO freedom of

establishment, what taxes?, customs duties
again... ?

2 EUsingle
¢ market

~“European Court
of Justice

e
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The Court of Justice of the EU — CJEU (Luxembourg)
The EU, the UK and the CJEU
European Court will have no

¥ ﬁ influence over Britain after
S0/ Brexit, Theresa May to pledge
"4‘;&";&‘ oo he Eriegraph
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The Court of Justice of the European Union — CJEU

¢ 28 judges - one from the UK

11 advocates general (AGs) — one from the UK

EN

* working language — French “ q:__.

-%4 N qli‘("‘

* 24 official languages (all judgments, Opinions

of AGs, ...) — future of English language?
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~ (Before withdrawal) after Bre

Is the UK going to respect ,,old“ CJEU judgments?

¢ Infringement procedure against the UK (e.g. non- el * The EU is not expected to be generous - no a la carte (the issue s a threat of
implementation of EU directives obligations of the UK in triggering potential exits of other Member States, e.g. Austria, Hungary)
)
different areas)

ong and difficult negotiations with the EU (and also other states)

* several fields will be regulated similarly as they already are (the UK is
not expected to change the existing legislation?)

BUT: new problems:
Jurisdiction? Applicable law?... (in the EU Brussels I, I, Rome I, II regulations);
Public procurement

- Right to establishment (the CJEU case Centros), ...

 Actions: Member States against the UK; UK against other MS

¢ Action for annulment (e.g. Austria v. Commission, Case T-356/15 - atomic
energy, Commission Decision (EU) 2015/658)

* English language and the EU in the future?
¢ References for a preliminary ruling from UK courts

¢ The EU will continue to exist (the UK was not in the EU until 1973 either)

 Opinion procedure Article 218/11 TFEU (e.g. draft international

treaty: EU - UK) * The EU needs to be reformed (the EURO crisis, the migration crisis)

Prof. Trstenjak,2017; Copyright! Reproduction and citation forbidden without the consent of the author i Prof. Trstenjak,2017; Copyright! Reproduction and citation forbidden without the consent of the autho Prof. Trstenjak,2017; Copyright! Reproduction and citation forbidden without the consent of the author. =

14



15.05.2017

| aammege g

/ait/er the withdrawal: example

il REMAIN ORLEAVE?

What we get in the EU  And if we leave the EU?

Juncker on Brexit: forget a L4 Example prosecco -
la carte single

access i whisky and free

Ala Carte

— movement of goods:

- Italy won't be able to export
prosecco to the UK

- The UK won't be able to Tl -
export whisky to the 27 MS of st v -
the EU ' :
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Brexit — dangers for the UK — the EU?

verica.trstenjak@univie.ac.at

between Scylla and Charybdis
dékuji e s

ach! :
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(All photos from Google; CJEU judgment, press release: curia.europa.eu)
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